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Law360(July 19, 2024, 7:28 PM EDT)-- Allowing the NFL's

arbitration system, with commissioner Roger Goodell as the arbitrator, to prevail in Brian
Flores' discrimination dispute with the league is "unconscionable" and "egregious," a dozen
law professors have told the Second Circuit in an amicus brief supporting the former Miami
Dolphins head coach.

The brief, written by Imre S. Szalai of Loyola University New Orleans College of Law and
filed on Thursday, said that if the Second Circuit rules in favor of the NFL on sending all or
part of Flores' proposed class action to arbitration, it "could undermine the legitimacy and
fairness of arbitration for hundreds of millions of workers and consumers governed by
arbitration agreements." Enforcing the league's arbitration clause, it continued, "could
transform arbitration as it has been practiced for decades and damage the credibility of
arbitration as a viable form of dispute resolution."

Szalai, a renowned expert in arbitration history and law, wrote a similar amicus brief in
March 2023 asking a district court to reconsider the decision to send his claims against the
NFL, the Arizona Cardinals, the Dolphins and the Tennessee Titans to arbitration. Ten of the
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other 11 colleagues who signed onto the 2023 brief signed onto the Second Circuit one —
because the one who did not could not be reached on short notice, Szalai told Law360
Friday, and another professor agreed to join "within five minutes."

The NFL has appealed the 2023 lower court ruling that the part of Flores' suit against the
league, the New York Giants, the Denver Broncos and the Houston Texans must stay in
federal court rather than going to arbitration. Flores filed a brief July 11 asking the Second
Circuit to uphold the ruling. Flores filed the proposed class action in February 2022 in New
York federal court, accusing the league of systemic racism in its hiring of coaches and
general managers.

Besides being unconscionable because it is imposed unilaterally by the league, the law
professors' amicus brief said, a system with the commissioner in charge is "contrary to the
norms of fundamental fairness developed by the arbitration community." It also stands in
stark contrast to companies that adhere to the Federal Arbitration Act and follow the
precedent established in the Supreme Court's 1991 ruling in Gilmer v. Interstate/Johnson
Lane Corp., and that use the American Arbitration Association to employ neutral arbitrators
to resolve disputes.

Having Goodell, hired and paid by the NFL team owners, as the arbitrator is "highly
problematic," the brief said.

As an example of widely accepted arbitration practice, the brief pointed to Walmart, an
international corporation that uses the American Arbitration Association in its dispute
resolutions. If the NFL's system receives approval from the courts, the brief said, "nothing
would legally stop Walmart and every other company from modifying their arbitration clauses
so that all employment and consumer disputes must now be resolved through arbitration with
the company's CEO, or another company executive, serving as the sole arbitrator."

Such a move, Szalai said Friday, "would set a horrible precedent. It would be the end of
arbitration as we know it."

"We are extremely grateful for the support of these legal scholars who recognize the
importance and wide-reaching implications of the issue before the Second Circuit," Flores'
attorneys told Law360 in an email Friday. "It should not be controversial that employers,
including the NFL, should not be permitted to have their own executives decide whether or
not they violated the anti-discrimination laws."

Representatives for the NFL did not immediately reply to a request for comment Friday.

Flores is represented by David E. Gottlieb, Michael J. Willemin and Douglas H. Wigdor of
Wigdor LLP and John Elefterakis, Nicholas Elefterakis, Raymond Panek and Johnson
Atkinson of Elefterakis Elefterakis & Panek.
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The NFL and its teams are represented by Brad S. Karp, Kannon K. Shanmugam, Lynn B.
Bayard, Brette Tannenbaum and William T. Marks of Paul Weiss Rifkind Wharton & Garrison

LLP.

The case is Brian Flores et al. v. The National Football League et al., case number 23-1185,
in the U.S. Court of Appeals for the Second Circuit.

--Editing by Peter Rozovsky.

For a reprint of this article, please contact reprints@law360.com.

0 Comments

Your name will appear next to your comment. If you do not disclose your full name, your
comment will be deleted. Your email address will not be visible to the public.

Terms of Service

Attached Documents

Brief

Useful Tools & Links

Related Sections

Legal Industry

Case Information

Case Title

Flores v. The National Football League

Case Number

23-1185

Court

Appellate - 2nd Circuit

Nature of Suit

3442 CIVIL RIGHTS-Jobs

3/5


https://www.law360.com/terms
https://www.law360.com/firms/paul-weiss
https://www.law360.com/companies/nfl-enterprises-llc
https://www.law360.com/cases/64e5e4daa44b12deb5980fb8
https://www.law360.com/agencies/u-s-court-of-appeals-for-the-second-circuit
mailto:reprints@law360.com?subject=Law%20Profs%20Throw%20Flag%20On%20NFL%27s%20%27Unconscionable%27%20Arbitration
https://www.law360.com/articles/1860318/attachments/0
https://www.law360.com/legalindustry?article_sidebar=1
https://www.law360.com/cases/64e5e4daa44b12deb5980fb8?article_sidebar=1
https://www.law360.com/cases/64e5e4daa44b12deb5980fb8?article_sidebar=1

Date Filed

August 22, 2023

Law Firms

Elefterakis Elefterakis
Paul Weiss
Wigdor LLP

Companies

American Arbitration Association
Denver Broncos Football Club
Houston Texans

Loyola University New Orleans
Miami Dolphins

NFL Enterprises LLC

The Tennessee Titans

Walmart Inc.

Government Agencies

Law360 Names 2024's Top Attorneys Under

40

Law360 is pleased to announce the Rising
Stars of 2024, our list of 158 attorneys under
40 whose legal accomplishments belie their

age.

Rising Stars

Top 10 trending in Appellate

1ETC Says Microsoft Price Hike Shows Activision Deal Harm

22nd Circ. Upholds Ax Of Ex-Ropes & Gray Clerk's Bar Exam Suit
39th Circ. Unblocks Seattle Graffiti Law

4Ex-Trump Counsel Has Advice For GOP On Judicial Noms

51st Circ. Says Refugee's Evidence Of Persecution Was Ignored
6SEC's Peirce Calls For Rule Agenda Reset After Court Rulings
7Menendez Appeal Could Make Hay From Bribery Case Law

88th Circ. Blocks Another Biden Student Debt Relief Plan

95th Circ. Remands ESG Rule Row Citing Chevron's End

109th Circ. Calls Out Wash. AG's Paradox In Christian Charity Suit

4/5


https://www.law360.com/firms/elefterakis-elefterakis/articles?article_related_content=1
https://www.law360.com/firms/paul-weiss/articles?article_related_content=1
https://www.law360.com/firms/wigdor-llp/articles?article_related_content=1
https://www.law360.com/companies/american-arbitration-association/articles?article_related_content=1
https://www.law360.com/companies/denver-broncos-football-club/articles?article_related_content=1
https://www.law360.com/companies/houston-texans/articles?article_related_content=1
https://www.law360.com/companies/loyola-university-new-orleans/articles?article_related_content=1
https://www.law360.com/companies/miami-dolphins/articles?article_related_content=1
https://www.law360.com/companies/nfl-enterprises-llc/articles?article_related_content=1
https://www.law360.com/companies/the-tennessee-titans/articles?article_related_content=1
https://www.law360.com/companies/walmart-inc/articles?article_related_content=1
https://www.law360.com/articles/1850554?promo_article=1
https://www.law360.com/articles/1850554?promo_article=1
https://www.law360.com/articles/1860021?sidebar=true
https://www.law360.com/articles/1860082?sidebar=true
https://www.law360.com/articles/1793498?sidebar=true
https://www.law360.com/articles/1858692?sidebar=true
https://www.law360.com/articles/1859776?sidebar=true
https://www.law360.com/articles/1859397?sidebar=true
https://www.law360.com/articles/1859803?sidebar=true
https://www.law360.com/articles/1859848?sidebar=true
https://www.law360.com/articles/1859882?sidebar=true
https://www.law360.com/articles/1860259?sidebar=true

Ask a question!

© 2024, Portfolio Media, Inc. | About | Contact Us | Advertise with Law360 | Careers at
Law360 | Terms | Privacy Policy | Cookie Settings | Ad Choices | Help | Site Map | Resource
Library | Law360 Company | Testimonials

5/5


https://communications.law360.com/law360-about
https://www.law360.com/about/contact
https://www.law360.com/advertise
https://www.law360.com/careers
https://www.law360.com/terms
https://www.law360.com/privacy_policy
https://www.lexisnexis.com/systems/privacy-cookies/?locale=en-us#manage.
https://www.law360.com/faq
https://www.law360.com/site_index
https://communications.law360.com/resource-library
https://communications.law360.com/law360-company
https://www.law360.com/testimonials

